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University of Glasgow1 

The potential impact of Brexit on free movement and citizenship rights are the focus 
of this submission. We therefore discuss the position of EU Citizens in Scotland 
before turning to the domestic process for dealing with a withdrawal from the EU.    

 The position of EU Citizens in Scotland 

 Three key questions  

1. What rights currently exist for EEA citizens?  

EEA nationals (including EU citizens and Swiss nationals) in the UK derive a range 
of rights from EU law for themselves and their family members. The sources of these 
rights can be found in primary EU law (TEU and TFEU and Charter of Fundamental 
Rights), secondary EU law (the ‘Citizen’s Rights Directive’ (2004/38/EC), a number 
of Regulations on coordinating social security rules,) and the case law of the Court of 
Justice of the EU. Together they make up the acquis of EU law in this area. In 
Scotland (and the rest of the UK) these EU law-derived rights are given effect by 
domestic legislation (eg The Immigration (European Economic Area) Regulations 
2006).  

The range of rights conferred by EU law upon EEA nationals extend beyond pure 
immigration-related rights (eg entry and residence) and include, for instance, rights 
to access education, rights to set up and run a business and rights of access to 
public services. The principle that underpins the application of these rights is ‘non-
discrimination on the grounds of nationality.’ Recipients of these EU-law derived 
rights are in effect exempt from the application of UK immigration controls. 

2. What is the status of these rights should Scotland withdraw from the EU 
and could they be protected? 

The extent to which the EU citizenship rights and the rights of EEA nationals would 
continue to be protected in UK law post withdrawal would depend on the outcome of 
negotiations between the UK Government and the EU, and on the political will of the 
UK Government and Parliament.  

Withdrawal from the EU, assuming no agreement is made between the UK and EU 
on continued free movement of EU citizens, would mean that EEA citizens in 
Scotland (and the rest of the UK) would have no immediate legal basis to reside in 
Scotland and to continue their lives in their work or study and with their families in 
the way that they have established.   

It would also have the corresponding effect on UK citizens living in other EEA 
countries as their EU citizenship status would be lost.  
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A key question therefore is whether rights that have accrued to i) EEA nationals in 
the UK and ii) UK nationals in other EEA states continue to be protected (legally 
recognized and enforced) in UK law following withdrawal from the EU. 

We support the view that the ‘acquired rights’ principle in international treaty law (Art. 
70 Vienna Convention) does NOT offer additional protection to ensure the continuity 
of rights acquired by EEA nationals in the UK, or of UK nationals in the EU post 
withdrawal from the EU. There appears to have been some confusion around this 
issue in some campaign literature in the run up to the referendum. To avoid that 
confusion it may be preferable to use the term ‘accrued’ or ‘attained’ rights.  Any 
continuity of rights pertaining to EU citizenship post EU–withdrawal would need clear 
protection in any withdrawal agreement between the UK and the EU or failing an 
agreement at that ‘external level’, in domestic legislation. 

As regards EEA nationals, there appears to be the political will to protect the rights of 
those who have attained ‘permanent resident’ status (which follows 5 years lawful 
residence) pursuant to the EU Citizens’ Rights Directive.  

We support the view that domestic (UK) legislation should be adopted to provide that 
permanent residents (with or without a formal documents registering this) get 
automatic access to a right of indefinite stay in the UK.  

Furthermore, we support the view of the Immigration Law Practitioners’ Assn (ILPA) 
that this status be separate from the existing status of ‘indefinite leave to remain’ to 
recognize the distinctive nature of the position of EEA nationals.   

Domestic legislation would ideally include a standstill clause which protects the rights 
accrued by EEA nationals in the UK as of the date of withdrawal from the UK. In 
effect this allows for these persons to be allowed to qualify for permanent residence 
(pursuant to current EU law) presumably within a set period of time.  

Provision should also be made for de facto EU residents, such as the economically 
inactive partners of British citizens who do not have comprehensive sickness 
insurance and are thus not treated as exercising EU rights as self-sufficient persons, 
but who have built lives and families here. For this group and to avoid complications 
elsewhere, we strongly suggest that rights of access to the NHS be treated as 
comprehensive sickness insurance cover. 

We support the view that the relevant date for the change of status of EEA nationals 
in the UK and UK nationals in EEA states and the application of any protection for 
those same persons should be the date of leaving the EU.  

 The domestic process for dealing with a withdrawal from the EU 

3. What implications would this have for the devolution settlement? 

In terms of the current devolution settlement, both immigration control and EU/treaty 
negotiations are matters reserved to Westminster. This means that input from the 
Scottish Government and Parliament into negotiations on EU citizenship between 
the UK and the EU, and internally within the UK, is ultimately at the gift of the UK 
Government.  

https://ukconstitutionallaw.org/2016/05/16/sionaidh-douglas-scott-what-happens-to-acquired-rights-in-the-event-of-a-brexit/
https://ukconstitutionallaw.org/2016/05/16/sionaidh-douglas-scott-what-happens-to-acquired-rights-in-the-event-of-a-brexit/
http://www.ilpa.org.uk/
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The UK Government’s recent interpretations of the reserved purpose of immigration 
control have been very broad: e.g. the Immigration Act 2016 saw incursions into 
areas of law usually regarded as devolved (such as housing) which were not 
deemed to require the Scottish Parliament’s legislative consent, on the grounds that 
the main purpose of the legislation was reserved.  

The scope for a differential settlement in Scotland to enable, for instance, a more 
generous or protective position for EEA nationals in Scotland post withdrawal for the 
UK is therefore limited.    However, there are historical examples of political 
cooperation leading to Westminster-approved differential immigration policy in 
Scotland, taking account of devolved matters that overlap with immigration issues 
(eg health and education provision for asylum seekers and refugees) and different 
economic/job market conditions  (eg post study work visas and shortage occupation 
lists)(cf Sarah Kyambi paper and Scottish Govt inquiry into post study work). 

When thinking about how to protect EEA nationals’ accrued rights under EU law, the 
key points to note are: 

 Certain matters pertaining to EU citizens resident in Scotland are within the 
competence of the Scottish Parliament.  For instance, EU citizens have the 
right to vote in Scottish Parliament and Local Government elections, both of 
which are now matters within devolved competence.  Accordingly, the SP 
could choose to maintain the voting rights of resident EU citizens.  

 EEA citizens’ access to services in Scotland could be protected by ensuring 
that legislation in this area is clearly understood to be either within the powers 
of the Scottish Parliament or, if introduced at Westminster, to require the 
legislative consent of the Scottish Parliament prior to enactment. Ongoing 
political and inter-governmental cooperation between Holyrood and 
Westminster would be needed to achieve this.  

 Further devolution of power, so that immigration control for EU/EEA citizens 
comes within the legislative competence of the Scottish Parliament, could 
address Scotland’s demographic and economic needs, as well as clarifying in 
law the scope for the Scottish Parliament and Government to continue to 
protect the accrued rights of EEA citizens in Scotland. This would require 
amendment to the Scotland Acts (including the Scotland Act 1998 reservation 
on immigration control), as well as political commitment and reciprocity from 
both sides of the border.  

 Full independence would allow Scotland to explore a range of options which 
would enable the retention of free movement rights.  

o  Scotland’s full EU membership would mean retaining EU citizenship 
and all of the free movement rights as well as being included in any 
future developments and the ability (as part of the legislative process) 
to influence such developments. Border-related issues with the rest of 
the UK (non –EU state) would require addressing. 

o membership of the EEA.  The EEA adopts EU legislation on free 
movement (but ‘all pay – no say’ applies).  

http://services.parliament.uk/bills/2015-16/immigration/documents.html
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o Alternatively a unique bi-lateral relationship between Scotland and the 
EU could perhaps be developed which could be designed so as to 
incorporate EU free movement rights.  Both of these latter two options 
may also be open to the UK as a whole.  

One key difference between remaining a full member of the EU and having a 
different kind of relationship (EEA or other) is that EU citizenship, the legal 
embodiment of a sense of social belonging, will not be available; it only occurs 
through full EU membership. This has legal significance and therefore a real 
impact on the people of Scotland and EU citizens in Scotland.  This is 
because, to a growing extent certain free movement and other related rights 
are developed on the ‘legal base’ of ‘EU citizenship’ (Articles 20 and 21 of the 
Treaty on the Functioning of the EU). Where this occurs such developments 
only apply to EU Member States ie EU citizenship rights only apply to EU 
citizens in the EU. This is an evolving area and it is starting to establish a 
legal framework of EU citizenship rights.  

 

 

 

 

 

 

 

 


